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MEMORANDUM FQR: General Counsel

FROM s I
" Assistant General Counsel
SUBJECT :  TIse of Central Employee Activities
' Fund (CEAF) for Headquarters Physical
Conditioning Facilities
REFERENCES : A. Memo to DDS fm Acting Comptroller,

Subj: Establishment of Central Club
Fund to receive proceeds from Closed
Clubs, Messes and other facilities,
dtd 21 Nowv 60.

B. OGC 60-1381, did 24 Oct 60, . . P

C. OGC 6171373, dtd 4 Oct 61,

1. In connectlon with an OGC re-examination of the fundmg foy various

:-iphases of the program to improve the Headquarters physical conditioning facilities :
a question has arisen concerning the legality of using the CEAF particularly
~with reference to building tennis courts. Following is a discussion of the status

of this fund and an opinion concerning the legality of its existence and utilization.

2. I have concluded that it may be possible to use non-Governmental
funds donated to a non-Governmental organization for construction of physical

- conditioning facilities on the Headquarters compound if such an arganization can

be granted a license to use Federal property for that purpose. Further, I have
concluded that CEAF monies are non-Governmental funds and their use would
not violate the proscription against augmentmg appropriations. I have also
concluded, however, that existing Agency regulations governing use of these
funds I:l may prechibit their use as contemplated.
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LICENSE TO USE FEDERAL PROPERTY

3. Generallly, the DCI, as head of the Agency, and GSA have authority
to determine the utilization of property under their control. Thus, the Director

" may elect to grant a revocable license to use a portion of the compound area to

a non-Governmental recreational association (or perhaps EAA} for the constr—
uction of physical conditioning facilities. This revocable license agreement
would permit only limited improvement in the property and provide that all
such improvements would, upon termination of the license, beccme the property
of the United States. The license would provide that the physical conditioning
facilities would be available to all employees of the Agency, and not restricted
to members of any particular organization.

4, The crucial question which must be answered prior to implementation
of this proposal is who has control over granting licenses for use of the grou.ndsI
surrounding the Agency building. The answer to this question is not altogether
clear. Under the Federal Property Management Regulations, 41 CFR 101-17, such
authority apparently rests in the General Services Administration. Historically,
however, the Director has exercised substantial control over the utilization of
Agency buildings and grounds by virtue of the unique security considerations
which exist for our organization. Notwithstanding the conclusion of which
agency head may have the actual authority, it would appear appropriate to
seek the approval and coordination of GSA in any event. If such concurrence

/is obtained and if the problem concerning our internal restrictions on the use

of CEAF monies in HR | can be resolved, action may then be initiated to

- establish a central employees recreational organization capable of receiving

the CEAF monies or initiate discussions with an ex1st1ng orgamzatlon such as
EAA, for the same purpose,

THE NATURE OF CEAF

‘5. The CEAF is, in actuality, a Government account into which monies

B ‘are deposited and withdrawn (see paragraph 5 of reference A). It has no members,
officers, charters, or bylaws or any status as either an incorporated or an unicor-

porated entity. On 24 October 1960, this Office issued an opinion (reference B)
which stated that we perceived no legal objection to the establishment of the CEAF,

1/ 101-17.003-4 defines Government owned space as "space in buildings,
or land incidental thereto, the title to which is vested...pursuant to existing
agreement in the United States Government." (Empha51s added.)
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No statutory basis for establishing the fund was advanced, nor was any identified
by this Office (The Department of State since 1963 has had such statutory author_l_y
22 U7.S.C. 1138, and has promulgated appropriate implementing regulations, on' ATINTL
of which established a Central Commissary, Mess, and Recreational Fund [see
tab 1].). In reference C this Office concurred in the revision ot:lincorpor—
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atlng language concernmg the CEAF . Crste e NG CTou g
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R The CEAF ‘was eStablished . and ¢ontinues to-be: augmented by the net:-
profits of- éxisting self-5ustaining; personnel service or recreational activities-

and the 'net proceeds. fromi such activities when | ternuna.ted | |- STAT|NTL
states, in- perhnent part CHad gl aarn 8 ..-<v R T L S PP L P I
B e E ) B R N VRS 8 O T YN U AL VLA AR R Trown iike
BT :7"'".(3) Amoun‘rs of’ 'accrued profits of self—sustalnmg R
o ke b i etivities reported in the annual fiscal year  t GRG0
et et typepoet th at are determined by the Deputy ot fe s m o by

Director for Administration as being excess

*'to their current or foreseeable future needs
will be transferred to the Diredtor of Finance *
&~ for deposit in the Centrél Et‘nployees Act1v1t1es
Fund [ FER FCL TS AT PR . S e SRS
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(4) Assets Of any terminated self-sustaining activity
will not be distributed to members. Net cash
resulting from liquidation of any such activity
will be transferred to‘the Director'of Financte °
"gw.for 'dep051t in the Central Employees: Act1v1t1es
Fund AT Lo ek Lol UHIHETRG Reat
T oI OFY S R S D O B R
~ The net profits or net proceeds after termination of Agencymoperatedd personnel<t__
service or recreational activities: (as opposed to self-sustaining activities) are :
not deposited.into the CEAF but, in'accordarice with| | are STATINTL
transferred to the Director of Finance for deposit in miscellaneous receipts.
The different treattnent between self-sustaining and Agency-operated activities<g———
~'is' undoubtedly based on’'the assumption that self-sustaining activities have repaid
the Agency for all expenses incurred by the Agency as a‘féesult of the establish-
ment or operation of its activities. The converse is true with'respect to Agency-
operated activities. Here the United States Government should properly receive
whatever excess monies remain after the termination of the activity in order to
recoup some of the expenses incurred in its establishment and operation.
Aécording' to the Office:of Finance, thelpfar ﬁés apprommately’ SIOO 000 in ﬂ"‘ '

I . IREREE T I e wlr et
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<2/- These activities 'are similar to the Department of State's' emergency
commlssary, or mess services- author‘lzed by 22.U.5.C. 138(a) P e

Gl e - . . FETU BN B A . 4. B W
: B . ol ) N .l

Approved For Release 2003/06/13 : CIA-RDP81-00142R000500030008-9



STATINTL.

STATINTL

Approved Forelease 2003/06/13 : CIA-RDP81-00142%#00500030008-9
current assets; some of Whllch, has been trasfexred, "in trust," to EAA in order
to enable the money to be converted into certificates, of deposit earning interest
rather then being held'in a non-interest bearing Agency account. The interest
is redeposuted in the CEAF. '
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&_.HARACTERUATION or CEAF MONIES , S R

JER

1. The characterlzatlon Lof the CEA}" funds depends upon the wtatus of
persontel sService and recreational activities. If personnel service and recrea-
tional act1v1t1es are, in reality, merely extensions of the Agency, such funds

" must then be con31dered a.! collecuon':}_}w}u,cb upon acceptanc;e by the Agency,

become pubhc monies . ' If these actiyities can be qonmdered non- approprlated

" fund activities, the momes from such activities are not the property of the

United States Government, an§ shquld not be considered public monies .&—
Kenny v. U.S., 62 Ct. Gl. 328,(1926), 43 Comp. Gen. 341 (1963).

STATUS OF AGENCY-OPERATED AND SELF L SUSTAINING PERSONNEL

SERVICE AND RECREATIONAL ACTIVITIES

o . o
8. |:|seés‘ forth Agency pohcy z}nd general respon51b1ht1es relating

to the establishment, operation, and termination of personnel service and rec-

reational activities, It provides that the chiefs of field installations, the Director

of Finance, and the Deputy Director for Administration will supervise the

activities within their particular fields of expertise.

SV it i SASEe L

, 9| _ | ‘ | . |prov1desthat " e

[ T

The Deputy Dlrector for Adnlrnlstratlon Wlli apnrove Tt B dwae b

R SRVE ¢ LR
or dlsapprove recommendations for the creation of
‘new activities, the expansion of existing facilities, the
advancmg of Agency funds for new or expanded activ-
itiés , the transfer of a portion of excess accrued prcf-—

. its to the Central Employees Activities Fund, ,and the

"use of the moneys in. t‘us fund (Empha51s added.) ;. .-

Ciey i
FART

R \, LU BV ;f G -
One cf the few au’c]porltles wh1ch appeared to be 1ack1ng is. the spec1f1c: autharlty
to termlnate a personnel serv1ce or recre’ttlonal activity.. Arguably, that . cuoe:

authorhy is an 1nherent component of the I‘lghtb pervmusly enumerated

10, In OGC 76 1800 dated 8 Marcn 1976 (tab 2) thls Ofﬁce had the
occasion to examine the status of such activities. The case involved the authority
to trcznsfer Government property to personnel service and recreational activities
for use by association members. After an examination of the degree of control

3/ As the term is used in T1t1e 7 Fis cal Procedures . GAO Pohcy and

Pr ocedures Manual for Guldance of I‘ederal Agenc1eo b e
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and supervision exercised by the Agency, we determined that the club in
question could be considered an Agency activity thercby entitling it to receive
Government property. While day-to-day Government supervision of the club
is lacking, Agency control was st111 pervaswe espec1a11y W1th respect to
ﬁnanc1a1 matters '

Lo L e O T

11. Notw1thstand1ng Agency control over club act1v1t1es descrxbed above,
each of these partlcular club activities is’ an 1dent1f1}ab1e entlty ‘While the form
of each activity may vary somewhat; they are normally oréamzed under a
charter/bylaw system which charges dues to offset operating costs incurred by
~ thé club. The day to- day superwsmn and management of the actlvlty is carried
on by managers or offlcers selected by club members to(pe:é'form such. funct]ons
Decisions regardmg the partlcular act1v1t1es of the club such as the hlrlng of
employees ‘and the expendlmre of'funds , are carrled out by the club ent1ty In
addltlon ﬂj % clear t6 the’ underslgned that employees Who partimpate in such
organizations do 6 on the belief that membersh1p ‘dues are retained by the ¢lub
organization (or some central fund) and remain available for use by their club
or similar club activities. After balancmg these factors I beheve it is possible
to conclude tha' self-sustalnlng personnel serwce and recreatlonal activities
are non- Governmenta]f act1v1t1es : e :

e fat S O I PN T S i T O I A T R UEE S LT

DISPOSITION'GF MONIES RECEIVED' FROM SELF-SUSTAINING PERSONNEL
SERVICE AND RECREATIONAL ACTIVITIES

[

12.. Sectlon 484 of T1t1e 31 of the Umted States Code prov1des that

Cod i L8l
AR NS S

BRI

-The gross amounts’ of all moneys ‘received Q‘_gn_x
whatever source for the use of the United States——-
“shall 'be pald by the offlcer or agent recelv.tng the same ..
info the treasury, as early a dav asg possible, w1thnut b .
o any abatement or deductlon (Empha51s added ) Tene T e

o ) i I E LR {"L:s"a'

i B2

TN

' Offlcers oF agents who neglect or refuse o comply w1th the prows*ons of th1s‘ T |

sectlon are subject to removal from off1ce and to forfelt to the Unlted States

..... 1

entitled C 31U. S. C § 490) “The d1ctates of Congress concernlng the deposn,w_._‘ ‘
of public ; momes is further emphasmed 1n sectmn 495 of T1t1e 31 of the Unlted -

B O e R S e ol B R 1N

States Code and prowdes that:

Every person who shall have moneys of the Unlted States
in his hands or possession, ‘and dlsbur51ng officers having moneys
in their possession not required for current expenditures, shall
pay the same to the Treasurer or some public depositary of the
United States, Wlthout delay, and m all cases W1th1n thlrfy days
'of thelr recelpt

e FE O e S o T LR
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Paragraph 12.2 of Title 7 of the General Accountlng OJfflce Manuai for Guidance
to Federal Agenc1es provxdes that

Jnoil v [ AR

oo d
Lo R

All collectlons rocenred by ag,enc1es and accountable o
officers shall, insofar as posmble be dep051ted daily with'
an authorized depositary.
13 It 1s clear from the cited authorities that all mo*nes received from
whatever source for use of the Unlted Stat 28 (must be oep031ted into rms cellaneous
receipts. The present 1ssue 1s Whether the recelpts frorn non—Governmental
per‘sonnel serv1ce and recreatlonal actlwtles presently dep051ted in the Agency s
CEAF account constltute monles TFecéived for the use of the Unitsd States. As

;‘presently conflg ured, the CEAF is controlled by ‘the Umted States Government by

Virtue of the DDA's control over ‘the’ malntenance and d1sp051tlon of the funds.

- While stich a situation may nét be legally improper, we believe it to be unw1se,-

since it supports the argument that the monies are received for use by the Unite
State.» as opposed to belng recelved by a non- Governmental central c]ub fund 4

PR
i

g e ¢ 1, o
! (14. Qecondly, hlstory suggests that nelther the A.gency nor employee

assoc1at10r members contemplated that excess funds would become pubhc monies
and be dep051ted in the U. S. Lreasury Rather 1t seems clear that dues and

' proﬁts were pald hy 1nd1v1dua1 employee assocmtlon members for use b‘y thelr

act1v1ty or s1m1lar successor organlzatlons LI was recognlzed tnat self—sustammg

Vea.

personnel serv1ce and recreatlonai act1v1t1es would be reclulred to repay, any

' Governert loans ( seed moneﬂ,r) prov1ded to a331st in the initial operat*on of the%——

’LCthItY Thereafter all’ funds WOuld be plowed back into the club organlzatlon
or, if excess profits ‘accrued or. the, club was termlneted dep051ted to the -

,,,,,, PN I Y

Ceéntral’ Fund for ut111zalt1'on by other 51m1lar act1v1t1es The Oftlce of Finance

" has adVised-that tHere'are no outstandln’! Agency Joans to oelf—-susta]rung per—

sonnel serv1ce and recreatlonal asgociations Wh1ch must be satlsfled from < EAF
- L kR% PEEPIRN L) [ N l .{.
1cunds -‘ ) :

t . i

j\sf£_ PLE ZRGvdes ok r:‘ LT T & R P j‘.»-(;i_,,!ju',

descrlbed as’ recelpts from’ non—Governmen’raI actlv1t1es whlch Were transferred

" to the DDA (as Cfustodlan) for use by other non Governmental act1v1t1es and not

for the use of the Umted States Gox‘rernment This Ofﬁ ce would recommend
however, that the DDA transfer the authorlty to control the CEATL monies to .
a board (similar to that created by the Department of State) for the reason dlS"‘
cussed in paragraph 10, ' '

4/  We have concluded that as’ presently drafted the regulatlon cannot
be fai rly read to mean that the DDA is acting in the prlvate capacity when he
renders decisions concernlng the maintenance, utilization and disposition of
CEAT‘ funds . At the very 1east he is actmg as an "off1c1a1“ c11.>tod1an

r! e
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AUGMENTATION |

16. | | prowdes that the funds may be'used for the
general benefit and morale of Agency personnel such as recreational activities,
establishment of new self-sustaining activities, or providing financial relief
to existing self-sustaining activities, The authorities cited in paragraph 9,
however, ‘clearly manifest Congressmnal intent that Government agencies
«conduct their activities only with those funds spec1f1ca11y approprlated by

‘Congress'for that purposé.” Title 31 U.S.C! 628 further restricts use of funds

so approprrated to the obJects ‘for which they are made j} While the Comptroller
General Has ruled that éxpenses which are'necessary or incident to the - :
execution of the stated object of the approprlatlon are proper, such discretion
may not go beyornd the statute, nor be exerc1sed in confhct w1th law, nor for
accomplishment of purposes unauthorized by the approprlatlon 18 Comp. Gen.
285 (1938) . It is a well éstablished rule’ that approprlated funds may not be
augmented from anofher approprlatlon or other sources unless spec1frca11y

authorized by-law. " 26 Cémp. Gen. 545(1947); 2 Comp. Gen. 775 (1923). This

rule hae been held to apply to even *he acceptance of a gift by a Czovernment
agency In 30 Comp Geh 268 7 269 (1_956) the (Lomptroller General statea

It is well established that in the absence of speciﬁc
legislation therefore there is no authority for an official of
the Government to accept ‘on behalf of the United Stateg
voluntary donations or ‘contributions of cash fo augment
appropzﬂattons made by the Congress for partloular
pUI‘pOSeS . fvd ) P T T . (SRR

B S 3 N SR DRSS SO S & LN AL S
ol . . H . I > e

17. Congress has, on occasion, glven specific agencies statutory authority
+o '*ccept g1fts ‘Most pertment for our purpose is 40 U. S (i 2983 whlch prowdes

ki e ; PR TR .,<_|1\ i H oy, e 3— i

The Administrator of Geéneral Services, together with the’-

e 'Poqtmaster{ Géneral where hi§ office is concerhed, 'is authorlzed
i«to'accept on behalf of the:Unitéd States unconditional’ ‘gifts of

' 'real, persondl, or othér'property in aid of any project or: - -

‘ ()
i i

*‘function within thelr respectlve Jurlsdlctlons (Emphas1s added
A s ) LR RN s brdoos s L0 -

8 s R

Similar authority has, however, not been given to the' Agency In the absence of
such authority glfts of property or monies must be turned’over to the proper '
Government agency (GSA or Department of the Treasury) for'disposition. Accord-
ingly, it is our view that any CEAF monies denated to’ the Agcnex for Whatever
purpo:,e must be transferred to mis cellaneous recelpts o

t i H . LI

. . : Seog T
1 T oo, - . B N T F U I RN
H i o P LRI o

=5/ "B1U.S.C. 628 states: "Except as otHerwise prov1ded by law ‘Sums
appropriated for the various branches of expenditures in thé public service
shall be applied solely to the objects for which they are respectively made,
and for no others."
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RESTRICTIONS ON THE USE OF CEAF MONIES - AGENCY REGULATIONS

_ ' “1‘8. In add1t10n to the 1estr1ct10ns imposed by Title 31 discussed above,
STATINTL  one must consider the impact of] Iprowdes that:

. .subject to the approval of the Deputy Director, for. Admin-
o ‘1strat10n these funds: are used for the, general benefit and . = . .
morale; of;Agency personnel, such as recrea’nonal act1v1t1es s -
este™lishment of new self—sustainmg act1v1t1es or promd1ng
¢ dinancial relief to existing self-sustaining activities.

his.language doesinot restrict.the use of CEAF monies to recreational activities
aboard or. conversely, prohibit their use.at.the Headquarters area.or any other
STATINTL domestlc Agency posts, JThe entlre]:Iregulatlon however s concerned
with; tha creation and assistance:of personnel service or recreatmnal actrntles at
field installationsé) when ]ustlfled by factors peculiar to. the. mission of the
Agenc Y. | |defines factors peculiar to the mission of the Agency.asi.

STATINTL

" S RO IRV H I P s P L ' N Y TR AR,
= Isola.ted location of the 1nsta11at10n 11m1tecl number of Agency
et perqonnel at the 1nstallat10n lack of transportation to commissary .
cLfowoor recreatlonalAareas (no.navallabllhty of J;eqreatlonp,_l facilities - . -
.. sponsored.by:the cover:activity, security.considerations.pror. . .. 5. .
- hibiting attendance at or participation in pubhc recrea’aonal
act1v1t1es etc: v :
e SRR TRAEE SRR S SLE FERTEWTSTPUF SR F RN VeSO AR S SEA
Consxdemng the placement of the Central Employee Activities Fund in this regu-
~lation, one might fairly conclude that this restriction apph'_es to the utilization
" of the CEAF monies., Such:a conclusion is supported by the fact that the assets
of the CEAF were accumulated from monies derived from overseas:personnel
service and recreational activities. While the Headquarters compound techni- STATINTL
cally falls within the definition of:a fietd. installation inf _ | the under
signed. has dlfflculty a.cceptlng the proposition that the. cons-tructlon or 1mprove~
~ ment of. phy51cal conditioning. fac111ttes at Headquarters could bejustified, .,
becausa of factors peculiar to,the mission pf the Agency. . Unless changed, et
this. regulation would, in my view,.impose.an, 1nsurrmquntable barrier to. .,
utlhza.tmn of the funds as c,ontemplated e oualGE FC LULLSWE N sl @

CONCLUSION. I N A R R LA

19 4 In summary, 1t is the oplnlon of the under51gned that CEAF monies
may be conm;dered to be non-Governmental funds. Secondly,. CEAF monies, if
donated directly, to the Agency, may not be.used for. constructing physical

STATINTL
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conditioning facilities, but must be forwarded to the U.S. Treasury for deposit
into miscellan=ous receipts. Thirdly, the use of CEAF monies to construct
, ' physical conditioning facilities at the Headquarters compound would violate
STATINTL the present restrictions in| | Finally, I have concluded that the
DCI, in coordination with GSA, may grant to a non-Governmental organization
a license to use land on the Headquarters compound for physical conditioning
facilities. The CEAF (preferably a non-Governmental board rather then the
DDA) may then wish to donate certain sums to such an organization {or establish
their own association) to construct physical conditioning facilities (assuming
STATINTL thelZL-estriction is eliminated). ;

STATINTL
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